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NOMESTATIONS  OF  WILLIAM  D.  HATHAWAY 
AND  JOE  SCROGGESrS  TO  BE  FEDERAL  MAR- 
ITIME COMMISSIONERS 


THURSDAY,  APRIL  21,  1994 

U.S.  Senate, 
Committee  on  Commerce,  Science,  and  Transportation, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2:05  p.m.  in  room  SR- 
253,  Russell  Senate  Office  Building,  Hon.  John  B.  Breaux,  presid- 
ing. 

Staff  members  assigned  to  this  hearing:  Harold  J.  Creel,  Jr.,  sen- 
ior counsel,  and  Rebecca  A.  Kojm,  professional  staff  member;  and 
Emily  J.  Gallop,  minority  professional  staff  member. 

OPENING  STATEMENT  OF  SENATOR  BREAUX 

Senator  Breaux.  The  subcommittee  will  please  come  to  order. 

The  Commerce,  Science,  and  Transportation  Committee  this 
afternoon  is  meeting  to  consider  the  renomination  of  our  friend  Mr. 
Bill  Hathaway,  and  also  the  nomination  of  Mr.  Joe  Scroggins  to  the 
Federal  Maritime  Commission.  We  welcome  both  to  the  committee 
this  afternoon  and  look  forward  to  their  testimony. 

I  will  reserve  the  balance  or  ask  unanimous  consent  that  the  bal- 
ance of  my  statement  be  made  a  part  of  the  record. 

I  would  like  to  recognize  our  distinguished  colleagues  from  the 
Senate  and  from  the  House  who  are  here  to  introduce  one  of  our 
nominees,  and  would  be  pleased  to  recognize  them  after  I  ask  my 
colleague  if  he  has  any  comments  he  would  like  to  make. 

OPENING  STATEMENT  OF  SENATOR  PRESSLER 

Senator  Pressler.  Thank  you  very  much.  I  am  very  glad  to  be 
here  to  listen.  I  do  hope  that  the  Maritime  Commission  will  find 
cheaper  ways  of  shipping  grain.  Of  course,  the  requirements  of  the 
U.S.  Bottoms  and  the  Maritime  Union's  requirements  have  been  a 
problem.  We  have  been  trying  to  solve  this  in  Congress  for  many 
years.  But  we  spend  about  one-third  of  the  value  of  the  wheat  is 
in  shipping  costs  which  it  does  not  have  to  be  if  we  could  have  com- 
petition. And  so  I  look  forward — if  I  have  to  leave  the  hearing,  I 
hope  that  they  give  their  comments  on  that  subject. 

Thank  you  very  much. 

Senator  Breaux.  Thank  you.  And  I  would  recognize  our  distin- 
guished majority  leader  for  any  comments  he  may  have. 

(1) 


STATEMENT  OF  HON.  GEORGE  J.  MITCHELL,  U.S.  SENATOR 

FROM  MAINE 

Senator  Mitchell.  Mr.  Chairman,  Senator  Pressler,  I  appreciate 
the  opportunity  to  appear  today  to  speak  in  favor  of  the  nomination 
of  William  D.  Hathaway  to  the  Federal  Maritime  Commission.  Bill 
Hathaway  is  a  friend  and  colleague  from  Maine.  He  served  with 
distinction  on  the  Commission  since  February  1990,  and  has  served 
as  its  Chairman  since  1993. 

Bill  has  had  a  long  and  distinguished  career  in  public  service.  He 
represented  Maine's  2nd  District  in  the  House  of  Representatives 
from  1965  to  1972,  where  he  served  on  the  Merchant  Marine  and 
Fisheries  Committee.  He  was  a  Member  of  the  U.S.  Senate  from 
1973  to  1979. 

As  the  members  of  this  committee  know,  the  Federal  Maritime 
Commission  is  charged  with  the  responsibility  of  regulating  the 
U.S.  industry,  to  investigate  charges  of  discriminatory  ratesetting, 
and  to  impose  sanctions.  Bill  Hathaway  is  well  qualified  to  meet 
these  responsibilities.  His  service  on  the  House  Merchant  Marine 
and  Fisheries  Committee  provided  him  with  unique  experience  that 
enables  him  to  bring  maritime  expertise  to  the  issues  facing  the 
maritime  industry.  He  brings  also  a  legal  expertise,  as  well  as  good 
political  and  practical  judgment. 

As  Commissioner  and  Chairman  of  the  Federal  Maritime  Com- 
mission, he  has  shown  a  unique  ability  to  balance  the  interests  and 
responsibilities  of  carriers  and  shippers.  His  public  service  began  in 
1942  when  he  served  as  a  navigator  in  the  U.S.  Army  Air  Corps. 
He  was  discharged  as  a  captain  in  1946.  He  continued  his  public 
service  in  1955  when  he  served  as  an  assistant  county  attorney  for 
Androscoggin  County  in  Maine. 

The  U.S.  maritime  industry  will  be  facing  many  changes  and 
challenges  in  the  year  ahead.  Maritime  reform  legislation,  foreign 
competition,  will  continue  to  challenge  the  industry  and  those  who 
are  charged  with  regulating  it.  Bill  Hathaway  will  continue  to  do 
a  powerful  and  skillful  job  working  with  carriers  and  their  cus- 
tomers to  build  a  strong  tl.S.  industry. 

I  am  pleased  to  be  here  today  to  support  my  friend  and  colleague 
and  to  encourage  the  members  of  this  committee  to  act  promptly 
and  favorably  on  his  nomination. 

Senator  Breaux.  I  thank  the  majority  leader  for  his  comments. 
And  certainly,  if  you  would  like  to  stay,  Mr.  Leader,  we  would  love 
to  have  you.  But  I  know  you  have  other  duties. 

Our  colleague  in  the  Senate,  the  junior  Senator,  Senator  Cohen. 

STATEMENT  OF  HON.  WILLLVM  S.  COHEN,  U.S.  SENATOR  FROM 

MAINE 

Senator  Cohen.  Thank  you,  Senator.  Let  me  say  that  perhaps 
the  only  salutary  effect  of  Senator  Mitchell  deciding  to  leave  the 
Senate  is  that  I  no  longer  will  have  to  follow  his  opening  comments 
at  hearings  such  as  this. 

Senator  Mitchell.  Unless  Tom  Andrews  runs  for  majority  lead- 
er. [Laughter.] 

Senator  Cohen.  Or  Olympia  Snowe.  [Laughter.] 


Of  course,  the  sad  part  about  following  Senator  Mitchell,  he  al- 
ways manages  to  cover  all  of  the  pertinent  detail  and  leaving  the 
rest  of  us  to  be  simply  redundant. 

I  do  have  a  prepared  statement,  which  is  highly  inflationary  I 
might  add,  in  terms  of  its  praise  for  Bill  Hathaway  whom  I  have 
known  for  20  years.  I  regard  him  as  a  good  friend.  I  know  you  are 
familiar  with  his  service  in  the  House  and  the  Senate.  He  always 
had  a  reputation  for  intelligence  and  integrity  and  hard  work  and 
understanding  the  needs  of  the  people  that  he  represented.  And  I 
would  say  last  time  that  we  came  before  this  committee  some  4 
years  ago  I  think  it  was  Senator  Pressler  or  someone  raised  the 
question  about  Senator  Hathaway's  golf  game,  and  he  described  it 
as  being  second  to  none.  This  time  around  I  would  say  none  is 
finer,  at  least  on  the  golf  course.  He  has  an  a\Td  love  for  the  game 
of  golf.  I  think  that  Sam  Nunn  is  a  shade  better,  but  I  am  not  sure 
of  that,  this  year. 

But  let  me  comment  more  specifically  about  the  job  that  he  has 
ahead  and  has  done.  You  are  aware  of  a  congressionally  mandated 
Presidentially  appointed  Commission  that  completed  a  study  which 
shows  that  our  merchant  marine  is  in  serious  trouble.  The  number 
of  merchant  ships  are  going  to  fall  by  50  percent  down  to  a  mere 
220  vessels  by  the  end  of  this  decade,  and  it  indicated  by  the  year 
2000  the  proportion  of  U.S.  ocean  trade  carried  on  by  American 
vessels  would  drop  from  4  to  1  percent;  the  number  of  merchant 
seamen  reduced  by  one-half.  And  the  shipyard  industrial  base 
would  continue  to  shrink  at  an  alarming  rate. 

We  have  a  major  challenge  ahead  of  our  military,  as  well,  be- 
cause the  merchant  marine  cannot,  of  course,  be  divorced  from  its 
national  security  role  along  with  that  of  the  Navy.  Bill  Hathaway, 
by  virtue  of  his  past  military  ser\'ice,  by  virtue  of  his  service  on  the 
House  Merchant  Marine  Committee,  and  service  in  this  Senate,  I 
think  brings  unique  qualities  to  the  task  ahead. 

I  would  conclude  my  remarks  by  sa>dng  that  I  can  think  of  no 
finer  person  to  recommend  to  the  committee,  and  at  a  time  when 
there  are  talks  of  term  limits  I  think  that  we  ought  not  to  start 
here.  I  think  that  one  good  term  deser\'es  another,  and  so  I  hope 
that  the  committee  will  act  swiftly  to  reappoint  and  confirm  Sen- 
ator Hathaway. 

Senator  Breaux.  Thank  you  very  much.  Senator  Cohen,  and  we 
are  pleased  that  you  also  have  joined  the  majority  leader  to  intro- 
duce Commissioner  Hathaway,  and  we  are  pleased  with  your  state- 
ment. 

We  would  now  be  pleased  to  receive  any  comments  he  may  have 
from  Congressman  Tom  Andrews. 

STATEMENT  OF  THOMAS  H.  ANT)REWS,  U.S.  REPRESENTATIVE 

FROM  MAINT 

Mr.  Andrews.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be 
here  and  I  thank  you  for  having  me  from  over  on  the  House  side. 
I  look  forward  to  spending  even  more  time  here  on  this  side  of  Cap- 
itol Hill. 

I  would  like  to  simply  say  that  it  is  a  pleasure  for  me  to  echo 
the  comments  of  Senator  Mitchell  and  Senator  Cohen  with  respect 
to  Bill  Hathaway.  Those  of  us  who  know  Bill  Hathaway  in  Maine 


know  of  his  strong  commitment  to  maritime  industries.  But  we  also 
know  him  to  be  a  man  of  vision  and  a  man  of  good  common  sense. 
And  if  there  is  anything  that  we  need  in  this  era  of  our  history  and 
our  economy  with  respect  to  this  vital  industry,  it  is  commitment, 
vision,  and  common  sense.  And  that  is  what  we  get  with  Bill 
Hathaway,  and  it  is  the  primary  reason  why  I  am  here  to  testify 
on  his  behalf 

As  Senator  Mitchell  said,  he  has  had  a  distinguished  career  in 
public  service  in  Maine.  He  served  with  great  distinction  in  the 
House  of  Representatives,  including  the  Merchant  Marine  and 
Fisheries  Committee.  He  served  with  great  distinction  here  in  the 
U.S.  Senate. 

Perhaps  one  of  the  great  ironies  that  we  are  facing  as  Americans 
is  that  at  just  the  time  in  our  economic  history  where  our  shipping 
industries  show  such  tremendous  promise  in  terms  of  the  great 
trade  opportunities  that  we  are  looking  forward  to  in  our  future  we 
find  our  shipping  industries  to  be  in  crisis.  It  seems  rather  ironic 
that  this  great  potential  in  terms  of  market  opportunities  lie  in 
front  of  us  but  yet  we  hear  some  very  disturbing  predictions  as  far 
as  employment  levels  and  in  terms  of  the  future  of  our  own  mari- 
time industry. 

This  is  a  great  challenge  that  is  going  to  require  vision  and  lead- 
ership, both  in  the  private  sector  as  well  as  the  public  sector,  and 
I  can  think  of  no  one  more  qualified  or  more  able  to  help  lead  us 
through  this  challenge  than  Bill  Hathaway.  And  for  those  reasons, 
Mr.  Chairman,  I  recommend  him  highly  and  urge  you  to  confirm 
this  nomination. 

Senator  Breaux.  Congressman,  thank  you  very  much  for  your 
statement. 

Tom,  thank  you  for  presenting  Commissioner  Hathaway,  along 
with  your  two  colleagues  in  the  Senate. 

Let  me  invite  at  this  time  our  other  nominee,  Mr.  Joe  Scroggins. 
Mr.  Scroggins,  if  you  would  like  to  take  the  witness  table  with  Mr. 
Hathaway,  we  would  be  pleased  to  have  both  of  you  here. 

I  welcome  you,  Mr.  Scroggins.  You  have  had  a  distinguished  ca- 
reer in  a  number  of  areas,  and  we  are  welcoming  you  both,  as  well. 

Senator  Pressler.  Mr.  Chairman,  could  I  just  interject  one 
thing?  I  am  going  to  have  to  leave  for  another  hearing,  but  I  would 
request  that  both  nominees  state  or  submit  for  the  record  how  we 
can  ship  grain  cheaper,  what  would  have  to  happen.  The  adminis- 
tration could  do  something  or  the  Congress  could  pass — repeal  a 
law  or  the  unions  could  do  something.  It  just  amazes  me  how  ex- 
pensive it  is  to  ship  wheat  around  the  world,  and  it  should  not  be, 
in  the  interest  of  people  who  are  hungry  and  in  the  interest  of 
farmers  here  and  in  the  interest  of  everybody.  And  I  apologize  for 
having  to  leave. 

I  would  like  to  get  your  specific  recommendations  as  almost  an 
academic.  What  would  have  to  happen?  People  tell  me  that  if  we 
had  competition  it  could  be  shipped  much  cheaper.  So,  I  would  like 
your  recommendations. 

Senator  Breaux.  Well,  we  could  buy  foreign  grain  and  ship  it. 
Then  we  could  ship  a  lot  more.  [Laughter.] 

Thank  you  gentlemen  for  being  here.  I  do  not  think  either  of  you 
have  opening  statements.  Do  you  have  any,  Mr.  Scroggins? 


Mr.  ScROGGiNS.  No,  sir,  I  do  not. 

Senator  Breaux.  OK,  Well,  we  are  pleased  to  have  you  here  and 
look  forward  to  working  with  both  of  you  gentlemen  as  we  fill  the 
vacancies  on  the  Federal  Maritime  Commission. 

[The  biographical  data  and  questions  and  answers  of  Chairman 
Hathaway  and  Mr.  Scroggins  follow:] 

Biographical  Data 

Name:  Hathaway,  William  Dodd;  address:  6707  Wemberly  Way,  McLean,  VA 
22101;  business  address:  800  North  Capitol  St.,  NW,  Washington,  DC  20573. 

Position  to  which  nominated:  Federal  Maritime  Conmiissioner,  date  of  nomina- 
tion: November  18,  1993. 

Date  of  birth:  February  21,  1924;  place  of  birth:  Cambridge,  MA. 

Marital  status:  Married;  full  name  of  spouse:  Mary  Bird  Hathaway;  names  and 
ages  of  children:  Susan  Hathaway  Boydston,  46;  and  Fred  William  Hathaway,  37. 

Education:  Harvard  College,  1946-49,  AB,  1949;  and  Harvard  Law  School,  1949- 
53,  JD,  1953. 

Employment:  6/42-9/53,  Railway  Express  Agency,  Freight  Handling  (was  inter- 
ruptea  by  military  service  from  1942-46  and  worked  part  time  during  college  and 
law  school);  7/49-7/49,  Paramount  Porch  Co.,  Sales;  7/52-8/52,  Retail  Credit  Co.,  In- 
vestigator; 1953-56,  Partnership  with  Frank  W.  CofTm,  Law;  1957-64,  Self-em- 
ployed, Law;  and  3/79-2/90,  Patton,  Boggs  &  Blow,  Law. 

Government  experience:  1955-57,  Assistant  County  Attorney,  Auburn,  ME,  Crimi- 
nal Prosecution;  1956-57,  Part  time  attorney  for  the  Maine  Employment  Security 
Commission;  1957-61,  Hearing  Examiner  State  Liquor  Commission,  Augusta,  ME, 
Judge  of  Liquor  Law  Violations;  1965-73,  Member,  U.S.  House  of  Representatives; 
1973-79,  Member,  U.S.  Senate;  1977-78,  Member  of  the  American  Council  on  Inter- 
governmental Relations;  2/90-present,  Commissioner,  Federal  Maritime  Commis- 
sion; 4/93-present,  Chairman,  Federal  Maritime  Commission;  and  4/92-9/92,  Co- 
chairman,  State  of  Maine  Blue  Ribbon  Commission  on  Workers'  Compensation. 

Political  afliliations:  Miscellaneous  contributions  to  the  Democratic  Party  and  can- 
didates running  for  State  and  Federal  offices. 

Memberships:  American  Bar  Association;  Maine  Bar  Association;  Massachusetts 
Bar  Association;  District  of  Columbia  Bar  Association;  Former  Members  of  Congress 
Association  (Member  of  Board);  Former  Prisoners  of  war  in  Romania  Association; 
and  Pathways,  Inc.  in  Auburn,  ME  (Association  for  Retarded  Children). 

Honors  and  awards:  World  War  II  decorations:  Air  Medal;  Purple  Heart;  Presi- 
dential Unit  Citation;  and  Prisoner  of  War  Medal.  Distinguished  Service  Award  of 
the  Legislative  Commission  of  the  National  Education  Association  (1968);  Annual 
Award  of  Merit  from  the  National  Association  of  Public  and  Continuing  Adult  Edu- 
cation (1971);  Rural  Housing  Award  from  the  Rural  Housing  Alliance  (1974);  the 
Taxpayers  Friend  Award  from  Taxation  with  Representation,  a  public  interest  lobby 
(1977);  the  Man  of  the  Year  Award  from  the  Smaller  Business  Association  of  New 
England  (1976);  and  the  Bronze  Key  Award  from  the  Maine  National  Council  on  Al- 
coholism (1978).  Honorary  degrees:  LLD,  University  of  Maine,  Orono,  ME;  St.  Jo- 
seph College,  Alfred,  ME;  St.  Francis  College,  Biddeford,  ME;  and  Colby  College, 
Waterville,  ME. 

Published  writings:  Miscellaneous  writings  printed  in  the  Congressional  Record 
from  1965  to  1978. 


Prehearing  Questions  Asked  by  the  Majority  and  Answers  Thereto  by  Mr. 

Hathaway 

Question.  How  effective  do  you  believe  the  Shipping  Act  of  1984  has  been?  In  your 
opinion,  has  it  had  a  positive  or  negative  effect  on  the  shipping  public? 

Answer.  I  believe  tnat  the  Shipping  Act  of  1984  has  been  successful.  In  enacting 
this  major  reform.  Congress  chose  to  carefully  balance  the  interests  of  all  parties 
involvea  in  our  oceanborne  foreign  commerce.  Ocean  common  carriers  retained  the 
ability  to  act  concertedly  to  comp>ete  in  this  international  trading  arena,  but  are  now 
able  to  implement  their  business  plans  in  a  more  expeditious  and  effective  manner. 
Shippers  have  been  given  the  ability  to  enter  into  long-term  service  contracts  with 
carriers,  by  which  they  can  obtain  lower  rates  by  committing  certain  volumes  of 
cargo.  Shippers  can  also  form  or  join  shippers'  associations  which  can  in  turn  enter 
into  service  contracts  on  behalf  of  their  members.  Perhaps  most  importantly,  ship- 
pers can  negotiate  with  individual  conference  members  and  agree  to  independent  ac- 


tion  rates  which  the  conference  must  then  pubHsh.  Since  1984,  there  has  been  an 
exponential  growth  in  the  use  of  independent  action  rates  and  service  contracts. 

The  ocean  transportation  industry  and  the  shipping  public  it  serves  generally 
have  both  adapted  quite  well  to  these  new  provisions.  All  in  all,  I  believe  that  the 
1984  Act  has  had  a  positive  impact  on  the  shipping  public. 

Question.  During  your  tenure  at  the  Federal  Maritime  Commission  (FMC),  what 
has  been  your  role  in  formulating  the  policy  of  the  FMC?  In  what  areas  have  you 
been  particularly  active? 

Answer.  Both  as  Commissioner  and  as  Chairman,  I  have  attempted  to  assume  an 
active  role  in  ensuring  that  the  Commission  fully  carry  out  its  statutory  responsibil- 
ities. The  "policy"  of  tne  FMC,  in  my  view,  should  be  to  implement  Congress'  man- 
dates as  set  forth  in  the  various  laws  pertaining  to  shipping,  and  to  adhere  strictly 
to  the  spirit  and  letter  of  the  laws  we  are  charged  with  administering.  To  this  end, 
I  intend  to  see  that  the  Commission  pursue  its  statutory  responsibilities  to  vigi- 
lantly monitor  agreement  activity,  to  have  an  active  and  effective  enforcement  pro- 
gram, and  to  combat  restrictive  foreign  trade  practices. 

I  believe  that  the  Commission,  as  a  collegial  body,  should  make  full  use  of  all  its 
Commissioners.  To  this  end,  I  have  created  a  decision-making  environment  in  which 
each  of  the  Commissioners  is  an  active  participant.  I  have  also  sought  to  ensure 
that  the  Commission  is  a  forum  that  is  open  and  available  to  all  segments  of  the 
ocean  transportation  industry,  including  its  primary  users,  the  shippers,  in  addition, 
during  this  period  of  austerity,  I  have  attempted  to  allocate  our  resources  in  a  man- 
ner that  best  meets  our  statutory  obligations,  while  motivating  our  excellent 
workforce  to  maintain  its  high  level  of  responsiveness. 

Question.  Have  you  been  focusing  on  any  particular  area  of  expertise  at  the  FMC? 
Please  explain  what  initiatives  you  have  taken  in  your  position  as  a  Commissioner 
and  as  Chairman  at  the  FMC. 

Answer.  Some  of  the  more  important  initiatives  that  I  have  concentrated  on  dur- 
ing my  tenure  as  Commissioner  and  Chairman  include  the  following: 

a.  Automated  Tariff  Filing  and  Information  System 

The  Automated  Tariff  Filing  and  Information  System  ("ATFI"),  under  develop- 
ment and  prototype  testing  for  several  years,  went  "on-line"  last  year.  ATFI's  phase- 
in  began  on  February  22,  1993.  As  of  March  31,  1994  (the  date  of  the  most  recently 
available  information),  3,400  tariffs  have  been  filed  in  the  system.  This  represents 
about  65  percent  of  the  approximately  5,000  paper  tariffs  that  were  on  file.  How- 
ever, because  carriers  may  find  it  more  practical  and  less  costly  to  combine  their 
tarifls  for  filing  in  ATFI  format,  the  number  of  tariffs  already  in  ATFI  may  well 
represent  closer  to  85  percent  of  the  entire  volume  of  tariffs  to  be  filed. 

To  facilitate  tariff  conversion  according  to  the  published  schedule,  the  Commission 
considered  over  100  formal  petitions  for  extension  of  the  filing  deadlines  affecting 
more  than  1,000  carriers  during  1993.  The  Commission  has  instituted  three  show 
cause  proceedings  against  a  number  of  carriers  who  have  failed  to  file  a  tariff  into 
ATFI  by  the  prescribed  deadline. 

b.  Passenger  Vessel  Operations 

Our  Public  Law  89-777  regulations  require  passenger  vessel  operators  to  provide 
coverage  to  indemnify  passengers  for  nonperformance.  This  coverage  requirement  is 
currently  governed  by  a  $15  million  ceiling  per  operator,  subject  to  the  sliding  scale 
we  adopted  in  1992. 

To  date,  this  program  has  worked  well.  We  are  unaware  of  any  loss  of  passenger 
deposits  or  prepaid  fares  entitled  to  Public  Law  89-777  protection.  However,  we  are 
concerned  that  our  program  has  not  kept  pace  with  the  cruise  industry's  continuing 
growth.  There  is  about  $300  million  coverage  for  an  estimated  $1  billion  revenue, 
leaving  some  $700  million  without  coverage.  To  narrow  this  gap,  we  have  published 
a  rulemaking  proposal  in  Docket  No.  94-06  to  remove  the  current  $15  million  ceil- 
ing, and  instead  require  coverage  for  110  percent  of  unearned  passenger  revenue  up 
to  $25  million  per  operator,  and  coverage  of  90  percent  for  amounts  exceeding  $25 
million.  We  have  also  invited  alternative  proposals  from  the  passenger  vessel  opera- 
tor industry  and  other  interested  parties. 

Our  proposal  would  also  discontinue  self-insurance  for  passenger  vessel  operators 
that  are  not  state  or  federal  entities.  We  are  concerned  that  in  the  event  of  a  de- 
fault, other  interests  with  potentially  superior  claims  on  a  passenger  vessel  opera- 
tor's assets — such  as  a  vessel's  crew,  shipyards,  provisioners,  and  mortgage  nold- 
ers — could  leave  insufficient  funds  available  to  fully  indemnify  passengers  for  depos- 
its and  prepaid  fares.  These  concerns  do  not,  however,  appear  to  militate  against 
our  continuing  acceptance  of  state  or  federal  entities  as  self-insurers,  such  as  the 
State  of  Alaska  ferry  system. 


c.  Financial  Reporting  in  Domestic  Offshore  Trades 

The  Commission  recently  published  a  Notice  of  Proposed  Rulemaking  ("NPR")  to 
amend  its  regulations  governing  financial  reporting  requirements  and  rate  of  return 
methodology  applicable  to  vessel-operating  common  carriers  by  water  in  the  domes- 
tic offshore  traaes.  The  NPR  seeks  public  comment  on  discontinuing  the  use  of  the 
Commissions  present  methodology  lor  evaluating  the  reasonableness  of  a  carriei^s 
return  on  rate  base  and  replacing  it  with  the  weighted  average  cost  of  capital  meth- 
odology. In  addition,  the  InPR  proposes  to  adjust  the  treatment  of  certain  expenses 
and  accounts  in  the  calculation  of  a  carrier's  rate  base.  The  NPR  addresses  a  num- 
ber of  shipper  and  carrier  concerns  regarding  the  Commission's  current  rate  of  re- 
turn methodology  and  would  align  the  Commission's  ratemaking  methodologies 
more  closely  with  those  used  by  numerous  other  regulatory  agencies.  The  intent  is 
to  improve  the  Commission  methodology  for  evaluating  the  reasonableness  of  rates 
filed  by  carriers  in  the  domestic  offshore  trades  and  for  acquiring  the  data  essential 
to  that  evaluation. 

d.  User  Charges 

At  the  request  of  0MB,  the  Commission  is  considering  the  assessment  of  user 
charges  against  identifiable  recipients  for  any  special  benefits  that  may  be  derived 
from  Commission  activities  beyond  those  received  bv  the  general  public.  Presently, 
we  are  reviewing  the  Commission's  current  schedule  of  fees  for  any  possible  revi- 
sions and  reviewing  all  other  areas  where  the  Commission  should  or  may  assess 
user  fees  and  at  what  level  those  fees  should  be  set.  No  fees  will  ultimately  be  as- 
sessed until  after  notice  and  comment  rulemaking. 

e.  Inquiry  Regarding  Section  6(g)  of  the  1984  Act 

The  Commission  issued  an  Advance  Notice  of  Proposed  Rulemaking  ("ANPR")  in 
order  to  obtain  industry  comment  on  Commission  guidelines  for  determining  wheth- 
er an  agreement  filed  pursuant  to  the  Shipping  Act  of  1984  should  be  enjoined 
under  section  6(g)  of  the  Act,  that  is,  whether  the  agreement,  by  a  reduction  in  com- 
petition has  produced  or  is  likely  to  produce  "an  unreasonable  reduction  in  transpor- 
tation service  or  an  unreasonable  increase  in  transportation  cost."  This  proceeding 
will  give  the  Commission  the  benefit  of  industry  comments  on  the  section  6(g)  gen- 
eral standard  and  possible  guidelines  that  would  expedite  the  section  6(g)  process. 

f.  Rulemaking  on  Coloading  Practices 

Coloading  relates  to  the  off-tariff  cargo  consolidation  practices  of  NVOCCs.  Some 
NVOCCs  regularly  resort  to  coloading  with  other  NVOCCs  in  order  to  fill  containers 
and  to  gain  access  to  more  favorable  rates  and  service  contracts  applicable  to  larger 
volumes.  The  Commission  initiated  a  rulemaking  proceeding  last  fall  to  address 
whether  its  current  regulations  governing  the  rating  and  tariff  adherence  implica- 
tions of  coloading  are  sufficiently  clear  and  appropriate,  in  view  of  the  fact  that 
coloading  practices  appear  to  have  evolved  and  become  more  frequent  in  recent 
years.  The  Conunission  is  particularly  concerned  that  rating  practices  for  coloaded 
cargo  be  consistent  with  Congress'  overall  plan  requiring  a  fair  and  nondiscrim- 
inatory tariff  system.  Fifty-eight  comments  were  filed  in  response  to  the  Commis- 
sion's proposal.  These  are  presently  being  reviewed.  I  expect  a  decision  on  a  possible 
final  rule  oy  early  summer. 

g.  FMC  Enforcement  Functions 

A  major  focus  of  my  administration  is  to  see  that  the  Commission's  enforcement 
programs,  aimed  both  at  commercial  malpractices  and  at  foreign  governmental 
trade  restrictions,  are  active  and  effective.  The  Commission  Is  responsibility  to  en- 
sure that  the  U.S.  has  an  efficient  and  nondiscriminatory  ocean  transportation  sys- 
tem cannot  be  realized  unless  violations  are  promptly  detected  and  corrected,  and 
where  appropriate,  aggressively  prosecuted.  To  this  end,  1  consider  the  FMC's  mon- 
itoring and  investigative  personnel  and  programs  to  be  key  to  the  success  of  the 
Commission  in  meeting  its  statutory  mandate. 

h.  Shipping  Act  Review 

During  my  tenure  as  Chairman,  I  have  directed  an  agency-wide  review  of  the 
Shipping  Act  of  1984  to  ascertain  areas  where  it  might  oe  clarified  or  improved. 
This  process  has  identified  some  technical  changes  wnich  might  be  warranted,  at 
the  proper  time. 

Question.  What  changes,  if  any,  do  you  anticipate  in  the  FMC's  role  with  regard 
to  controlled  carriers,  given  the  dramatic  political  upheavals  that  have  recently  oc- 
curred in  numerous  countries  around  the  world? 

Answer.  Generally,  the  controlled  carrier  provisions  of  the  1984  Act  prohibit 
state-controlled  carriers  operating  as  "cross-traders"  in  the  U.S.  trades  from  main- 
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tabling  rates  or  charges  in  their  tariffs  or  service  contracts  below  a  level  that  is  just 
and  reasonable.  There  are  37  carriers  currently  classified  as  controlled  carriers. 

Political  and  economic  changes  around  the  world,  however,  have  given  rise  to 
changes  in  the  carriers  classified  as  controlled  pursuant  to  the  1984  Act.  In  the  last 
several  years  the  Commission  has  noticed  that  state-owned  fleets,  particularly  those 
of  the  former  Soviet  Union,  have  begun  to  "flag  out"  vessels,  i.e.,  register  vessels 
in  other  countries.  While  it  appears  that  this  practice  is  primarily  intended  to  aid 
state-owned  carriers  in  securing  financing  from  western  banks  to  underwrite  the  re- 
newal of  their  aging  fleets,  it  also  has  allowed  several  state-owned  or  controlled  car- 
riers to  avoid  the  proscriptions  of  the  controlled  carrier  legislation,  which  make  flag 
of  registry'  determinative  of  controlled  carrier  status. 

Recently,  Baltic  Shipping  Co.  (U.S.A.),  Inc.,  a  U.S.  corporation,  but  80  percent 
owned  by  Baltic  Shipping  Co.,  a  controlled  carrier  owned  by  the  Russian  Govern- 
ment, was  not  classified  as  controlled  because  it  uses  no  Russian-flag  vessels  on  its 
U.S.  trade  routes.  Examples  of  other  state-owned  carriers  that  have  flagged  out  and 
are  therefore  not  classified  as  controlled  are  China  National  Foreign  Trade  and 
Transportation  Corporation,  a  state-owned  PRC  carrier,  and  Empremar,  a  Chilean 
Government-owned  carrier  that  was  dropped  from  the  Commission's  list  because  it 
ceased  using  Chilean-flag  vessels  and  chartered  foreign-flagged  vessels  for  its  U.S. 
services. 

Given  the  push  for  privatization  of  many  state-owned  companies  by  Russia  and 
other  nations  around  the  world,  the  Commission  has  seen  changes  in  corporate 
structures  and  has,  as  a  result,  received  requests  from  several  carriers  to  be  re- 
moved from  the  list  on  the  basis  that  they  are  now  privately  held  and  controlled 
companies  rather  than  state-owned  and  controlled.  Such  requests  have  recently 
been  filed  by  the  Far  Eastern  Shipping  Company  CTESCO"),  a  Russian  carrier,  and 
the  National  Shipping  Corporation  oi  the  Philippines,  a  Philippine  carrier  which 
was  recently  sold.  These  requests  are  currently  under  review  by  the  Commission. 

The  significant  changes  occurring  throughout  the  world  giving  rise  to  new  trading 
partners  and  new  corporate  structures  is  cnanging  the  complexion  of  carriers  subject 
to  the  controlled  carrier  provisions.  The  Commission  will  continue  to  actively  seek 
information  regarding  current  and  prospective  controlled  carriers  and  take  whatever 
actions  necessary  to  maintain  the  integrity  of  our  controlled  carrier  program. 

Congress  may  wish  to  consider  legislation  to  address  the  flagging-out  issue,  if  it 
does,  the  Commission  stands  prepared  to  provide  whatever  assistance  may  be  nec- 
essary. 

Question.  What  do  you  see  as  the  major  accomplishments  of  the  FMC's  enhanced 
enforcement  efforts  in  the  past  year?  What  obstacles  still  face  the  FMC  despite 
these  efforts? 

Answer.  The  Commission  has  been  very  active  in  investigating  malpractices  in 
our  major  trades,  including  the  Transatlantic  and  Transpacific  trades.  Most  re- 
cently, the  Commission  entered  into  compromise  agreements  with  14  carriers  in  the 
U.STNorthern  Mediterranean  trades.  The  settlements  required  the  carriers  to  enter 
into  a  trades-wide  compliance  agreement  to  provide  self-policing  of  their  U.STMedi- 
terranean  services.  We  are  beginning  to  see  similar  success  in  our  investigations  in 
the  U.SySouth  America  trades.  On  March  29,  1994,  we  announced  a  compromise 
agreement  with  a  carrier  in  these  trades  which  included  payment  of  a  substantial 
civil  penalty  and  required  membership  in  any  future  trades-wide  compliance  agree- 
ment to  provide  carrier  self-policing.  Also,  we  have  implemented  a  comprehensive 
program  of  tariff  integrity  enforcement  designed  to  ensure  common  carrier  compli- 
ance with  tariff  filing  and  adherence  requirements  and  to  help  eliminate  discrimina- 
tion against  shippers. 

The  Commission  does  not  have  specific  monetary  penalty  objectives  for  a  given 
year;  the  enforcement  program  is  guided  by  the  overall  objectives  of  obtaining  com- 
pliance with  the  Shipping  Acts  and  their  implementing  regulations,  and  ensuring 
equitable  trade  conditions  in  oceanbome  trades.  Imposition  of  penalties,  and  the  de- 
terrent efTects  of  publicizing  the  assessment  of  such  penalties,  are  but  one  means 
by  which  compliance  is  effected.  Others  include  the  ongoing  program  of  auditing  in- 
dustry practices,  educating  entities  in  their  statutory  and  regulatory  responsibil- 
ities, and  assisting  carriers  and  conferences  in  policing  their  own  activities. 

The  Conmiission  also  maintains  an  active  program  aimed  at  ensuring  that  our 
trades  remain  free  of  restrictive  foreign  shipping  practices,  such  as  onerous  cargo 
reservation  requirements  and  prohibitive  doing-business  restrictions.  Most  recently, 
the  Commission's  efforts  in  this  area  have  focussed  on  practices  adversely  affecting 
U.S.  carrier  operations  in  Taiwan  and  Korea.  Proceedings  involving  Taiwan  were 
discontinued  when  most  of  the  U.S.  carriers'  complaints  were  resolved,  but  the  FMC 
continues  to  monitor  the  progress  of  Taiwanese  legislation  to  allow  U.S.  carriers  to 
engage  in  trucking  operations.  The  Korea  proceeding  involves  U.S.  carriers'  ability 


to  engage  in  trucking  operations  and  access  to  rail  space.  That  proceeding  remains 
pending,  with  a  report  due  next  month  from  U.S.  and  Korean  carriers  on  progress 
regarding  these  concerns. 

The  major  obstacle  facing  the  Commission's  enforcement  efforts  at  this  point  is 
funding.  For  example,  the  FMC's  FY  95  anticipated  level  of  funding  will  make  it 
extremely  difficult  to  maintain  our  high  enforcement  standards.  Difficult  decisions 
will  continue  to  be  made  regarding  the  number  and  depth  of  our  enforcement  initia- 
tives, as  the  possible  reduction  of  staff  and  collateral  funding  forces  the  Commission 
to  limit  the  scope  of  its  activities. 

The  industry  that  the  Commission  is  charged  with  regulating  is  enormous.  Liner 
imports  and  exports  will  amount  to  over  11  million  TEUs  in  1994,  with  a  value  of 
over  $320  billion,  in  addition,  the  Commission  monitors  1,750  ocean  freight  for- 
warders, 2,160  nonvessel-operating  common  carriers,  437  marine  terminal  opera- 
tors, and  580  vessel  operating  common  carriers. 
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Prehearing  Questions  Asked  by  the  Majority  and  Answers  Thereto  by  Mr. 

Scroggins 

Question.  What  have  been  your  major  duties  as  Deputy  Port  Director  of  the 
Tampa  Port  Authority?  What  have  been  some  of  your  significant  accomplishments? 

Answer.  The  Tampa  Port  Authority  is  ranked  among  the  top  ten  ports  in  the 
United  States  in  terms  of  tonnage.  As  Senior  Deputy  Port  Director,  I  act  as  Port 
Director  in  the  Director's  absence. 

My  other  responsibilities  include  Finance,  Administration,  Operations  and  Plan- 
ning. 

In  Finance,  I  am  responsible  for  the  Annual  Port  Budget  of  approximately  12  mil- 
lion dollars.  Working  with  the  managers  of  our  various  departments,  I  advise  the 
Port  Director  of  anticipated  revenues  for  the  coming  year  and  present  an  operating 
and  maintenance  budget  that  will  allow  us  to  meet  our  debt  obligation,  make  capital 
improvements  and  leave  funds  in  our  reserve  for  emergency  use.  This  budget  is 
monitored  monthly  and  adjustments  made  as  necessary. 

The  Port  Authority  has  approximately  one  hundred  full-time  employees.  The  Ad- 
ministration Services  Department  handles  the  personnel  needs  of  current  employ- 
ees, affirmative  action  programs,  and  the  recruitment  and  administration  of  new 
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hires.  This  Department  is  also  responsible  for  telecommunications  and  the  storage 
and  disposition  of  Port  records. 

The  Operations  Department  works  directly  with  the  users  of  our  cargo  and  cruise 
ship  terminals.  In  this  department,  we  are  responsible  for  scheduling  the  docking 
of  vessels  at  docks,  movement  and  storage  of  careo  at  the  facilities,  and  the  smooth 
embarking  and  disembarking  of  passengers.  Staff  coordinates  much  of  their  activi- 
ties with  the  U.S.  Coast  Guard,  U.S.  Customs,  U.S.  Immigration  and  Drug  Enforce- 
ment agencies. 

In  Planning,  I  am  involved  in  the  long  (5  years)  and  short  range  (annually)  capital 
projects,  strategic  plan  and  master  plan  for  the  Port.  Planning  activities  are  coordi- 
nated between  Marketing,  Real  Estate,  Environmental  and  Financial  Departments. 
City,  county  and  State  planning  organizations  are  involved  to  make  sure  the  Port 
Authority  growth  plans  are  not  in  conflict  with  the  overall  regional  plan.  Currently 
about  30  percent  of  capital  projects  money  (approximately  $6  million)  is  from  var- 
ious State  and  Federal  grants. 

Finally,  I  am  responsible  for  coordinating  all  activities  of  the  port  in  a  Business 
Plan  that  is  presented  to  our  Board  annually  and  outlines  the  staff  goals  and  objec- 
tives for  the  coming  year. 

Question.  How  do  you  believe  your  experience  working  with  the  Port  Authorities 
of  Houston  and  Tampa  will  benefit  you  as  a  Federal  Maritime  Commission  (FMC) 
Commissioner? 

Answer.  My  working  experience  with  the  Ports  of  Houston  and  Tampa  represent 
part  of  my  over  thirty  years  in  the  maritime  industry,  which  represents  all  of  my 
adult  working  life;  first  as  an  officer  aboard  various  U.S.-flag  merchant  ships,  as  As- 
sistant Dean  at  the  U.S.  Merchant  Marine  Academy,  as  an  economist  in  the  marine 
division  of  a  major  oil  company,  and  as  a  consultant  to  small  ports  in  the  U.S.  Gulf. 
I  believe  this  experience  has  given  me  a  unique  insight  into  the  problems  faced  by 
shippers,  carriers,  brokers  and  port  authorities  in  a  very  competitive  industry.  1 
look  forward  to  continuing  in  public  service  as  a  Federal  Maritime  Commissioner. 
1  believe  my  background  and  experience  can  be  used  to  help  formulate  policy  for 
the  agency. 

Question.  If  confirmed,  what  do  you  envision  will  be  your  role  on  the  FMC?  Do 
you  envision  taking  an  active  position  in  the  policy  decisions  of  the  Commission? 

Answer.  The  FMC  is  an  independent  regulatory  body.  Its  primary  function  is  to 
implement  and  enforce  several  shipping  statutes  enacted  by  Congress.  My  role  as 
a  Commissioner  would  be  to  take  an  active  part  in  furthering  the  purposes  and  poli- 
cies of  those  statutes  as  administered  by  the  Commission.  For  example,  the  commis- 
sion has  to  make  policy  choices  when  it  comes  to  directing  the  use  of  the  available 
enforcement  resources. 

If  confirmed,  I  will  devote  full  time  and  attention  to  my  responsibilities  as  a  Com- 
missioner. 

Question.  What  do  you  believe  to  be  the  major  obstacles  facing  the  FMC  in  its 
enforcement  efforts?  What  measures  could  be  taken  to  strengthen  the  FMC's  abili- 
ties to  carry  out  its  duties? 

Answer.  Lower  funding  levels  will  mean  less  enforcement.  Should  the  budget  con- 
tinue to  shrink,  support  for  enforcement  activities  will  make  it  difficult  for  the  agen- 
cy to  maintain  its  high  standards.  Difilcult  decisions  will  continue  to  be  required 
regarding  the  number  and  depth  of  enforcement  initiatives,  as  the  lack  of  staff  and 
funding  forces  the  Commission  to  limit  its  scope.  As  the  maritime  industry  sees  less 
enforcement  taking  place,  the  temptation  to  engage  in  malpractice  rises,  and  trades 
in  which  the  Commission  has  been  able  to  restrain  widespread  malpractices  in  the 
past  may  again  become  problems. 

Inadequate  funding  levels  put  at  risk  the  continued  viability  of  the  FMC's  enforce- 
ment eflorts  and  other  activities  undertaken  in  support  of  its  statutorily  mandated 
responsibilities. 

Senator  Breaux.  This  subcommittee  and  this  committee  and 
Congress  thinks  the  Federal  Maritime  Commission  is  indeed  very, 
very  important,  and  one  that  we  are  going  to  be  working  very  close- 
ly with.  We  have  hearings  starting  Monday,  as  you  both  may  know, 
where  the  Secretary  of  Transportation  will  be  appearing,  along 
with  the  chairman  of  this  committee  and  myself  and  Senator  Lott. 
We  will  be  having  a  hearing  on  a  maritime  reform  package,  and 
we  will  be  hearing  the  recommendations  of  the  administration  in 
that  area.  That  is  a  very  important  endeavor. 


11 

We  have  come  further  just  with  that  proposal  than  we  have  come 
in  a  long  time,  just  by  receiving  a  specific  proposal  with  specific 
recommendations  and  a  specific  means  to  pay  for  those  rec- 
ommendations, which  in  itself  is  a  major  accomplishment.  Now,  it 
is  going  to  be  incumbent  upon  us  to  make  sure  that  we  do  what 
is  needed  to  enact  a  maritime  reform  bill  this  year,  something  that 
Senator  Lott  and  I  have  been  working  on  for  a  long  period  of  time. 

I  have  a  question  I  would  like  to  direct  to  Commissioner  Hatha- 
way because.  Bill,  you  have  been  on  the  Commission  and  can  be 
responsive  to  this  and,  Mr.  Scroggins,  if  you  have  any  thoughts  I 
would  be  happy  to  receive  them. 

Before  that,  my  colleague  from  Mississippi,  Senator  Lott,  will  be 
recognized. 

OPENING  STATEMENT  OF  SENATOR  LOTT 

Senator  Lott.  Just  briefly,  Mr.  Chairman,  I  want  to  congratulate 
these  two  nominees.  And  Bill,  I  know  you  are  new  to  the  territory 
around  here.  [Laughter.] 

But  I  think  you  are  both  excellent  choices  and  I  look  forward  to 
supporting  your  confirmation  and  look  forward  to  working  with 
you.  And  this  subcommittee,  of  course,  will  be  calling  on  you  for 
testimony  later  on.  I  will  look  forward  to  hearing  from  you. 

Thank  you. 

Senator  Breaux.  Thank  you,  Senator. 

Let  me  just  ask  this  one  question  specifically  for  you.  The  FMC 
has  recently  proposed  major  changes  in  the  way  that  the  cruise  line 
industry  must  demonstrate  its  financial  responsibility  for  non- 
performance in  transportation.  In  other  words,  the  lines  must  be 
able  to  prove  they  can  cover  ticket  losses  if  a  voyage  is  canceled. 
Can  you  give  me  some  discussion  on  that  proposal?  Where  did  it 
come  from?  Did  we  not  just  complete  in  the  Commission  a  2-year 
review  of  this  problem  back  in  1992,  and  as  I  remember  it,  con- 
clude that  there  really  was  not  a  substantial  problem  at  that  time? 

I  am  concerned  in  indications  we  have  that  under  the  proposal 
the  lines  would  not  be  able  to  self  insure  as  they  can  now  under 
existing  law.  And  it  is  my  further  understanding  that  the  surety 
bonds  that  would  be  used  to  cover  the  loses  require  dollar-for-dollar 
collateral,  which  would  require  the  lines  to  set  aside  cash  equal  to 
their  highest  unearned  passenger  revenue  over  the  preceding  2 
years. 

This  seems  like  a  real  difficult  thing  to  be  able  to  try  and  accom- 
plish. Can  you  give  me  some  discussion  on  that? 

STATEMENT  OF  WILLLyVI  D.  HATHAWAY,  CHAIRMAN,  FEDERAL 

MARITIME  COMMISSION 

Chairman  Hathaway.  Yes.  We  did,  Mr.  Chairman  and  Senator 
Lott.  Our  Commissioner,  Frank  Ivancie,  held  hearings  with  respect 
to  the  cruise  industry — I  think  it  was  in  1991 — and  then  made 
some  recommendations  for  regulations  which  we  adopted  and  set  a 
ceiling  of  a  $15  million  bond  on  a  sliding  scale  basis. 

But  we  continue  to  monitor  the  cruise  industry  to  see  whether 
or  not  what  we  are  requiring  is  sufficient  to  comply  with  what  the 
Congress  has  told  us  to  do  in  this  regard:  to  provide  adequate  secu- 
rity for  those  who  have  paid  their  money  to  go  on  a  cruise  and  be 
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sure  that  they  are  protected  in  case  the  cruise  does  not  sail.  And 
in  the  latter  part  of  last  year,  the  first  part  of  this  year,  I  received 
a  report  from  our  monitoring  division  which  indicated  that  some 
cruise  lines  had  unearned  passenger  revenues  as  high  as  $130  mil- 
lion. Well  obviously,  a  $15  million  bond  is  not  going  to  cover  that 
kind  of  a  loss. 

So,  as  a  result  of  that,  and  in  examining  other  cruise  lines,  we 
found  out  what  their  unearned  passenger  revenues  were,  and  they 
were  far  above  the  limit  that  we  were  requiring.  And  so  I  think  it 
was  the  end  of  February,  we  had  a  notice  of  proposed  rulemaking 
which  indicates  that  we  are  thinking  of  having  a  $25  million  bond 
and  then  up  to  90  percent  dollar-for-dollar  coverage  above  that. 
Now,  we  may  end  up  with  something  in  between.  It  may  be  50  per- 
cent, but  that  is  what  we  have  in  mind. 

Now,  with  respect  to  the  self-insured,  we  have  only  one  self  in- 
sured who  is  not  State  or  federally  owned.  The  State  self-insured, 
like  the  State  of  Alaska,  has  its  own  self-insurance  system.  We  are 
going  to  allow  that  to  continue.  But  the  problem  with  self  insur- 
ance, and  we  have  only  one  line  that  is  self-insured  at  the  present 
time,  is  that  we  are  never  sure  that  those  assets  are  in  place.  I 
mean,  we  would  have  to  have  an  almost  daily  monitoring  service 
to  make  sure  that  somebody  had  not  placed  a  lien  on  those  assets 
or  in  some  other  way  encumbered  them  so  that  we  could  not  get 
at  them  in  case  of  an  emergency. 

So,  we  have  proposed  in  this  proposed  rulemaking  that  the  one 
company  that  is  self-insured  at  the  present  time  would  have  1 
more  year  from  the  time  the  regulation  is  adopted  to  change  over 
to  the  new  system.  But  it  is  for  the  security  of  the  passengers  that 
we  are  doing  this. 

Senator  Breaux.  Have  you  had  dialog  with  the  cruise  industry 
on  the  proposal  yet? 

Chairman  Hathaway.  We  have  not.  They  have  submitted  their 
comments,  and  at  the  present  time  the  staff  is  going  over  the  com- 
ments and  will  present  all  of  the  comments  with  their  analysis  of 
the  comments  to  the  Commissioners.  The  Commissioners  at  that 
time  may  very  well  believe  that  an  oral  argument  of  some  kind  is 
warranted,  and  we  could  have  the  parties  come  in  and  talk  to  us 
in  an  open  forum  such  as  this.  And  we  may  very  well  do  that  or 
we  may  do  as  we  have  done  in  the  6(g)  situation:  we  have  allowed 
some  commenters  to  comment  on  other  people's  comments. 

Senator  Breaux.  I  would  recommend  that  we  have  some  dialog, 
because  you  know  what  is  going  to  happen?  They  are  going  to  be 
coming  up  here,  which  they  already  have,  and  raise  this  concern 
to  us,  and  they  are  going  to  be  trying  to  get  us  to  enact  different 
things  that  we  may  not  need  to  do. 

Senator  Lott.  My  question  is  on  the  same  subject.  Thank  you  for 
letting  me  interject  here.  I  just  wondered,  have  there  been  any  inci- 
dents of  passengers  losing  their  deposits?  That  suggests  the  need 
for  increasing  this  financial  requirement,  and  what  prompted  this? 

Chairman  Hathaway.  There  have  not  been  any.  What  prompted 
it  was  that  the  unearned  passenger  revenues  rose  far  above  what 
they  were  when  the  hearings  were  held  back  in  1991.  I  mean,  the 
cruise  industry  has  done  very  well,  and  I  am  glad  that  they  have 


13 

done  very  well,  but  we  want  to  make  sure,  because  of  the  mandate 
that  ConCTess  gives  us,  that  we  are  living  up  to  that  mandate. 

Now,  the  Congress  could  change  that  if  it  wanted  to.  I  should 
mention  that  this  rulemaking  also  provides  for  those  in  the  cruise 
industry  to  come  up  with  some  alternative  to  increasing  the  bond, 
so  that  we  do  not  necessarily  have  to  go  that  way.  We  are  just  sug- 
gesting that,  and  we  left  it  open  specifically  that  if  they  have  any 
other  recommendations  as  to  some  other  forms  of  security  or  some 
other  way  that  they  could  handle  a  disaster  such  as  this,  then  we 
would  be  happy  to  entertain  that. 

We  were  lucky.  Hawaiian  Cruise  Lines  was  about  to  go  bank- 
rupt. In  fact,  it  was  in  chapter  11,  but  it  was  taken  over  by  another 
company  and  at  that  time  they  had  $30  million  unearned  pas- 
senger revenue.  Now,  they  only  had  a  $15  million  bond.  That 
meant  that  if  they  had  gone  belly  up  the  passengers  would  have 
been  out  50  cents  on  the  dollar.  Luckily,  they  were  taken  over  and 
the  cruises  that  they  were  liable  for  did  proceed,  and  so  there  was 
no  loss. 

Senator  Breaux.  Who  were  they  taken  over  by? 

Chairman  Hathaway.  Delta  Queen. 

Senator  Breaux.  I  just  wanted  to  get  that  out  there,  since  they 
took  care  of  the  passengers.  No  passengers  missed  a  voyage? 

Chairman  Hathaway.  No  passengers  lost  a  cruise.  No  pas- 
sengers lost  any  money. 

Senator  Breaux.  It  was  good  work  by  Delta.  [Laughter.] 

The  maritime  reform  package — and  I  would  say  to  everybody 
here  the  Monday  hearings  will  be  a  big  deal  and  it  is  going  to  be 
an  important  hearing  with  the  Secretary.  The  recommendation  will 
not,  as  I  understand,  recommend  any  changes  in  the  1984  Shipping 
Act.  Do  you  think  that  that  is  needed — any  linkage  between  mari- 
time reform  and  1984  act — or  do  you  not? 

Chairman  Hathaway.  I  would  say  not  to  get  into  it.  We  have 
just  had  the  5-year  review  which  was  just  completed  about  a  year 
or  two  ago  at  which  time  ACCOS  decided  that  no  amendments  to 
the  act  were  needed.  It  seems  to  me  that  it  is  a  little  premature 
to  now  only  a  year  or  so  later  get  into  that,  especially  when  it  is 
not  really  related  to  the  bill  on  maritime  reform.  I  mean,  one  is  a 
trade  issue  and  the  other  one  is  are  we  going  to  keep  the  American 
flagships  here.  We  would  not  want  to  bog  that  down. 

Senator  Breaux.  Senator  Lott. 

Senator  Lott.  Thank  you,  Mr.  Chairman.  Just  a  couple  of  other 
questions.  Back  on  this  question  with  the  passenger  vessels,  I  won- 
der along  the  lines  of  what  Chairman  Breaux  was  saying,  given  the 
controversy  and  the  comments  that  are  apparently — or  the  dialog 
that  needs  to  take  place,  I  wonder  should  the  Commission  institute 
a  notice  of  inquiry  rather  than  rulemaking,  or  at  least  extend  the 
comment  period  to  make  sure  that  there  was  adequate  time  to  talk 
about  this  thing  and  do  the  right  thing. 

Chairman  Hathaway.  Well,  we  will  certainly  extend  the  period 
of  time  to  the  point  where  we  are  sure  that  everybody  has  had 
their  input  into  it.  We  can  assure  you  of  that.  Senator.  And  that 
has  been  our  custom  on  other  rulemaking  procedures,  as  well. 

Senator  Lott.  All  right.  On  another  subiect,  our  colleague  from 
Ohio,  Senator  Metzenbaum,  has  introduced  a  bill  to  eliminate  the 
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antitrust  immunity  which  allows  ocean  carriers  to  join  "con- 
ferences," or  cartels.  I  understand  you  may  offer  this  amendment 
to  maritime  reform  if  it  is  considered,  or  maybe  even  something 
else.  How  would  the  ocean-borne  foreign  commerce  of  our  country 
be  affected  by  eliminating  the  antitrust  immunity  for  carriers  to 
join  conferences? 

Chairman  Hathaway.  Well,  Senator,  I  think  it  would  be  a  disas- 
ter, because  that  would  be  the  end  of  the  conferences.  And  at  first, 
of  course,  the  rates  would  go  down  because  of  the  very  cut-throat 
competition.  But  it  would  also  drive  out  a  lot  of  the  liners  that  are 
existing  today,  maybe  some  of  the  present  American-flag  carriers. 

The  big  ones  would  take  over,  the  rates  would  go  back  up  again, 
undoubtedly,  along  with  ending  the  antitrust  immunity,  tariff  filing 
would  go  out  the  window,  and  then  you  would  just  have  rank  dis- 
crimination. I  mean,  they  could  take  your  freight  and  not  somebody 
else's  freight,  and  you  can  be  sure  that  they  are  going  to  skim  the 
cream  off  and  not  take  the  people  who  are  sending  rags  and  other 
low-cost  items.  They  are  going  to  be  taking  the  television  sets  and 
the  jewelry.  And  they  are  not  going  to  be  going  to  every  port.  They 
are  just  going  to  be  going  to  the  ports  that  it  pays  them  the  most 
to  go  to. 

And  so  I  think  it  would  be  a  disaster  for  the  shipping  industry, 
even  though  many  of  the  shippers  are  supporting  the  Metzenbaum 
amendment.  I  think  that  they  would  be  hurt  in  the  long  run  and 
I  do  not  think  the  long  run  would  be  very  far  off. 

Senator  Lott.  Just  one  final  question,  and  I  think  again  the 
chairman  was  kind  of  getting  into  this,  but  if  we  do  not  have  mari- 
time reform  this  year — and  we  have  been  working  at  it  for  a  long 
time.  We  tried  valiantly  right  at  the  end  of  the  last  administration 
and  there  have  been  efforts  underway  this  year,  but  I  do  not  know 
whether  we  are  going  to  be  able  to  make  it  or  not — we  are  going 
to  have  reflagging  of  most  of  the  U.S. -flag  liner  fleet. 

I  think  that  is  extremely  bad,  and  I  just  wondered  if  you  want 
to  comment  on  that  situation.  I  think  John  asked  you  if  that  would 
affect  your  view  on  the  Shipping  Act  of  1984.  How  about  a  com- 
ment in  this  whole  general  area? 

Chairman  Hathaway.  I  think  that  it  would  be  very  bad.  Senator. 
It  would  almost  be  as  disastrous — and  maybe  it  would  be — as  pass- 
ing the  Metzenbaum  amendment,  because  one  of  the  three 
underpinnings  for  the  1984  act 

Senator  Lott.  You  mean  the  reflagging  would  be? 

Chairman  Hathaway.  Yes,  the  reflagging  would  be  to  protect  the 
American  merchant  marine.  That  is  one  of  the  three  purposes  of 
the  1984  act.  And  I  think  a  lot  of  people  would  say  well,  we  do  not 
have  any  more  American  flagships,  who  are  we  protecting?  We  are 
not  protecting  American  flaggers  anymore,  let  us  get  rid  of  the 
1984  act.  I  mean,  I  think  there  would  be  much  less  pressure  to 
keep  the  1984  act  in  place  if  these  carriers  should  reflag.  So,  I 
think  it  is  absolutely  necessary,  as  both  of  you  do,  that  we  get  this 
enacted  this  year. 

Senator  Lott.  Thank  you,  Mr.  Chairman. 

Senator  Breaux.  Well,  I  want  to  thank  my  colleague  and  thank 
you. 
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Mr,  Scroggins,  we  did  not  give  you  a  lot  of  questions  because  you 
are  just  coming  on  board,  but  we  are  looking  forward  to  working 
with  you.  It  is  a  very  important  position.  The  President  has  con- 
fidence in  you,  and  we  are  looking  forward  to  working  on  that  com- 
mon goal  tnat  I  think  we  all  have. 

Mr.  Scroggins.  Thank  you,  sir. 

Senator  Breaux.  We  will  be  pushing  this  forward  as  quickly  as 
we  possibly  can,  and  that  will  conclude  this  hearing,  and  we  will 
bring  this  to  the  floor  as  soon  as  possible. 

[V^ereupon,  at  2:35  p.m.,  the  hearing  was  adjourned.] 
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Prepared  Statement  of  Representative  Stowe 

Mr.  Chairman,  thank  you  for  affording  me  the  opportunity  to  appear  here  today 
on  behalf  of  an  outstanding  pubHc  servant  and  noted  Mainer,  Bill  Hathaway,  as  you 
consider  his  renomination  to  be  Commissioner  of  the  Federal  Maritime  Commission. 

Bill  Hathaway  has  a  long  and  distinguished  record  both  as  an  appointed  and  an 
elected  official.  He  is  a  dedicated  and  effective  public  servant  who  nas  served  his 
home  state  of  Maine  in  both  the  House  of  Representatives — where  he  served  on  the 
House  Merchant  Marine  &  Fisheries  Committee — and  the  U.S  Senate  with  the  ut- 
most integrity  and  commitment  to  his  constituents  and  his  country. 

Bill  Hathaway  has  served  with  distinction  as  Commissioner  oi  the  Federal  Mari- 
time Commission  since  he  was  first  appointed  to  that  position  in  February  1990.  His 
familiarity  with  maritime  issues  provided  him  with  an  exceptionally  strong  founda- 
tion for  his  new  responsibilities.  Over  the  last  few  years,  he  has  been  able  to  build 
upon  that  strong  foundation  to  become  one  of  our  best  and  most  dedicated  Federal 
Maritime  Commissioners. 

I  am  extremely  pleased  that  a  resjiected  individual  from  Maine,  a  state  with  a 
long  seacoast  and  an  equally  long  maritime  history,  is  being  asked  to  serve  another 
term  on  the  FMC.  Bill's  intimate  knowledge  of  maritime  issues  made  him  an  excel- 
lent candidate  for  this  position  four  years  ago,  and  his  experiences  as  Commissioner 
since  then  have  only  sharpened  his  expertise. 

Bill  has  clearly  demonstrated  that  he  is  the  right  man  to  head  the  Federal  Mari- 
time Commission.  This  important  agency  regulates  the  waterbome  foreign  and  do- 
mestic offshore  commerce  of  the  United  States.  It  assures  that  the  international 
trade  of  the  United  States  is  open  to  all  nations  on  fair  and  equitable  terms.  During 
his  time  at  the  Commission,  Bill's  dedication  to  hard  work  and  his  integrity  have 
earned  him  the  respect,  confidence,  and  admiration  of  his  colleagues.  Bill  Hathaway 
has  certainly  earned  the  confidence  placed  in  him  by  two  Presidents  showing  that 
respect  and  admiration  for  his  expertise  and  leadership  are  not  bound  by  party 
lines.  He  continues  to  bring  experience,  knowledge,  and  a  keen  sense  of  judgment 
to  the  Commission. 

It  is  with  great  enthusiasm  that  I  support  Bill  Hathaway  for  another  term  as  Fed- 
eral Maritime  Commissioner,  and  I  urge  my  colleagues  to  support  his  renomination. 

Thank  you. 


Letter  From  Herbert  Brand,  Chairman,  Board  of  Directors,  Transportation 

Inotitute 

April  20,  1994. 

The  Honorable  Erne^  F.  Hollings, 

U.S.  Senate, 

Washington,  DC    20510-6125 

Dear  Senator  Hollings:  This  is  to  respectfully  urge  confirmation  by  your  com- 
mittee of  Joseph  Scroggins,  Jr.  as  a  memMr  of  the  Federal  Maritime  Commission. 

I  have  know  Joe  Scroggins  for  many  years  including  a  period  when  we  both 
served  as  members  of  the  advisory  board  of  the  U.S.  Merchant  Marine  Academy. 

By  virtue  of  his  wide  ranging  experience  in  maritime  matters,  which  I  am  sure 
are  part  of  your  committee's  records,  Mr.  Scroggins  would  bring  to  the  Commission 
a  deep  insigh*^  into  every  aspect  of  maritime  activity. 

As  a  merchant  mariner,  as  a  well-qualified  economist,  analyst,  manager  of  several 
large,  active  port  activities  and  as  an  academician,  Mr.  Scroggins  has  the  training 
and  experience  to  enable  him  to  serve  as  a  Commissioner  with  dedication  and  dis- 
tinction. 
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Confirmation  of  Mr.  Scroggins  would  be  a  quality  choice  for  the  Commission. 
Sincerely  yours, 

Herbert  Brand, 
President,  Board  of  Directors. 
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